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Queen's Park 

Torontoes, Ontario 

M7A 1A2 


Dear Mr. Speaker: 


I have the honour to submit herewith, for the consideration of the 
Assembly, my report reviewing issues relating to the administration 
of the Election Act, 1984 and possible amendments to it. Following 
the 1987 election, my report was referred to the Standing Committee 
on the Legislative Assembly and I may report that they undertook a 
comprehensive review of it and approved for the consideration of 
the Assembly a draft bill amending the Act, which is reprinted as 
an appendix to this Report. 


Yours truly, 


Warren R. Bailie 
Chief ElectionsOfficer 
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THE 35th GENERAL ELECTION 


returning officers were appointed in 34 of the 

130 electoral districts. Returning officers 
received six days of training at the Office of the Chief 
Election Officer in Scarborough, except in cases where 
the position was vacant until just before the election. 
For the first time election clerks also received six days 
of training. 


B etween the elections of 1987 and 1990 new 


Beginning in the winter of 1989 returning officers 
were issued guidelines on polling division review and 
revision and instructed to divide their electoral district 
into polling divisions. The descriptions of the polling 
divisions continued to be received through the 
summer of 1990 and were reviewed by this Office for 
accuracy and appropriateness. 


The Proclamation dissolving the 34th Legislative 
Assembly was signed on July 30, 1990 and writs were 
issued for the 35th General Election to be held on 
September 6. Soon after the announcement of the 
election one returning officer advised the Chief 
Election Officer that he was unable to act in that 
capacity. An interim replacement was appointed by the 
Chief Election Officer by virtue of his statutory powers 
under the Election Act. 


The advertising and public information pro- 
grammes necessary to inform the electorate of its rights 
and responsibilities had been prepared before the 
election and were implemented. A 1-800 number was 
available for the first time to handle public inquiries. 


Over 41,000 enumerators visited the homes of 
Ontario residents from August 8 through August 15. 
The names of 6,011,112 electors were entered on the 
lists through enumeration, while 304,837 electors were 
added during the revision period. This total added 
through revision was higher than in previous 
elections, largely because of the difficulty of 
organizing an enumeration and finding electors at 
home during the summer. By the close of the revision 
period 6,315,949 electors were included on the list — 
the highest total ever for an Ontario election. 


The close of nominations was August 23. 615 
candidates — a figure more than 100 higher than the 
previous record — filed nomination papers with the 
returning officers. Election Day was September 6, 1990. 
Voter turnout in the province increased modestly for 
the third straight election, from 62.7% in 1987 to 
64.4% in 1990. 


Following the election, applications for recounts 
were made and accepted in seven electoral districts — 
Brampton North, Durham East, Essex South, 
Peterborough, St. George — St. David, Wentworth North 
and York North. The recounts changed the vote totals 
only slightly and in no case was the outcome reversed. 


The returning officers in the other electoral 
districts returned their writs, and the necessary notices 
were published in the Ontario Gazette between 
September 22 and October 27. (The last recount in 
Durham East was not held until October 16.) The Clerk 
of the Legislative Assembly was notified of these 
returns. 


After the Office verified the poll-by-poll statistics 
submitted by the returning officers, deposits were 
refunded to eligible candidates and the results were 
certified and forwarded to the Commission on Election 
Finances, which distributes candidate subsidies. The 
compilation of the election results was published in 
March 1991 and distributed to members of the 
Assembly. 


The Chief Election Officer as is customary 
requested the returning officers to report on all aspects 
of the election. They were called in for sessions at 
which their observations were discussed among 
themselves and with the staff. Over 115 of the returning 
officers were able to attend these sessions after the 
election and many of their comments are reflected in 
this Report. 
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REVIEW OF ELECTION ISSUES 


report to the Assembly including a review of 

election issues arising from the general election 
of 1987 and recommendations for legislative change. 
The report was referred to the Standing Committee on 
the Legislative Assembly. This committee held public 
hearings in April 1989 and conducted a comprehen- 
sive review of the recommendations. The committee 
approved a draft bill which addressed the great 
majority of the issues discussed in the Chief Election 
Officer’s report. In these comments, this bill will be 
referred to as the ‘1989 committee bill’. This bill, and 
the accompanying explanatory notes, are included as 
an appendix to this report. 


| n 1988 the Chief Election Officer submitted his 


The following ‘‘Review of Election Issues’’ dis- 
cusses items first raised in the 1988 report as well as 
issues arising from the 1990 election. Also taken into 
account are the observations and recommendations of 
the one hundred and thirty returning officers, most 
of whom attended sessions in Toronto after the election 
with the staff of the Office of the Chief Election Officer 
at which time problems in the election process were 
discussed. The order of treatment of subjects generally 
follows the order in which the topics in question are 
covered by the Election Act. 


RESIDENCE — ELECTORS WITH NO 
FIXED ADDRESS 


The existing rules of residence in paragraph 
1(1)(o) of the Act do not explicitly address homeless 
persons. 


Regarding the homeless, the Act considers a 
person’s residence to be his ‘‘true, fixed, permanent 
home or lodging place’’ as defined by three rules 
governing particular cases. The section provides little 
direct guidance in determining the residence for 
electoral purposes of persons with no fixed address. 
However it must be remembered that the residence 
rules must be interpreted in accordance with their 
purpose, which is to fix the electoral district in which 
an elector is entitled to vote; it is inconsistent with the 
concept of residence to interpret it in a manner to 
disfranchise persons who are unquestionably Ontario 
residents and thus entitled to vote in some electoral 
district. 


The 1989 committee bill adopted a flexible rule 
for persons with no fixed address that would 
determine their residence with regard to al] of the facts 
of an individual’s situation, including where he 
sleeps, where he stores belongings or takes meals, and 
his last fixed address. The effect of such a provision 
would be to fix the person’s residence in the electoral 
district with which he has the most substantial 
connection, which is the same principle that the other 
rules attempt to apply to all electors. 


Although no specific provision for homeless 
persons is included in the present Act, neither are they 
specifically disqualified. In the absence of such a 
disqualification, the Chief Election Officer advised 
returning officers during the 1990 election that they 
could consider application for additions to the list of 
electors from persons with no fixed address where they 
were satisfied of the person’s identity and 
qualifications and that their most substantial 
connection to any electoral district was a particular 
‘“‘place to which [the elector] habitually returns, not 
having any other permanent lodging place’ under rule 
2 of clause 1(1)(o) of the Act. A Register of Voters added 
under special residence rules was maintained to 
ensure that such persons were not added to the list 
in more than one electoral district. 


In considering residence rules for the homeless, 
it should be noted that the Municipal Elections Statute 
Law Amendment Act, 1990 has adopted a different 
rule for municipal elections. In cases where the 
residence is difficult to establish, the number of times 
a person returned to the same place to eat or to sleep 
in the preceding five weeks would be counted. The 
place to which the person has returned the most 
frequently is considered to be the residence for 
electoral purposes. The affidavit of the elector is 
conclusive in identifying the places the person ate or 
slept in the absence of evidence to the contrary. 


This rule may have the advantage that election 
officials can determine the residence of the elector 
with more certainty in difficult cases. However, since 
the affidavit of the elector is conclusive, equal certainty 
is achieved by allowing the elector to adduce other 
evidence to show which electoral district he has the 
most substantial connection with. 


RECOMMENDATION — Clause 1(1)(0) of the Act 
should be amended to establish a rule of residence for 
persons with no fixed address. 


RESIDENCE — ELECTORS TEMPORARILY 
ABSENT FROM ONTARIO 


The existing rules of residence do not specifically 
deal with electors temporarily absent from Ontario. 
The 1989 committee bill would have added a provision 
specifying that no person ceases to reside in Ontario 
during a temporary absence if that person maintains 
throughout the whole period of absence the intention 
of being a permanent resident of Ontario and of 
returning to Ontario at the end of the period of 
absence. 


Section 3 of the Canadian Charter of Rights and 
Freedoms guarantees every citizen of Canada the right 
to vote in an election of members to a legislative 
assembly. This provision would safeguard the electoral 
rights of Ontarians temporarily outside the province, 
subject only to the justifiable restriction of denying the 
vote to persons who have permanently abandoned 
Ontario as their residence. 


RECOMMENDATION — Clause 1(1)(0) of the Act 
should be amended to establish a rule of residence for 
electors temporarily absent from Ontario. 


RESIDENCE — SUMMER RESIDENTS 


Four of the past six general elections have been 
held between May and September. During these 
months many electors live at second residences such 
as cottages or farms. Rule 3 of clause 1(1)(0), which 
establishes the rules of residence, generally prevents 
persons from considering these premises as their 
residence for electoral purposes. 


The rule, in brief, provides that people are not 
considered resident in premises that are generally 
occupied only during the months of May through 
October if they have premises in any other electoral 
district to which they can at will remove. Some of these 
persons consider it unfair that they should have to 
return to these distant premises in order to vote, 
although other electors also are required to vote at their 
primary residence. It is also important to note that 
summer residents are not considered when the 
population size of electoral districts is determined. 


The Assembly may wish to consider relaxing this 
rule for electors who declare that their summer 
premises are their true residence, although only 
occupied throughout that period. 


ADMINISTRATION OF OATHS 


RECOMMENDATION — Section 3 should be 
amended to allow the administration of oaths by any 
election officers appointed for this purpose by the 
returning officer. 


TIME OFF FOR VOTING 


Section 6 of the Act requires employers to grant 
employees qualified to vote three consecutive paid 
hours for voting if the hours of employment do not 
allow for three consecutive hours. In all other 
Canadian jurisdictions, it is specifically made an 
offence for an employer to fail to grant this time off. 
In most jurisdictions it is also an offence for an 
employer to interfere with allowance of the time off 
directly or indirectly by intimidation, undue influence 
or in any other way. In the 1990 election, two 
complaints were made to the Chief Election Officer 
about refusal to pay employees for time off, and other 
situations have come to the attention of the Chief 
Election Officer indirectly. Where employers are 
determined to circumvent the current provisions of the 
Act, the sanction against them is inadequate. 


RECOMMENDATION — The Act should be 
amended to establish an offence of refusing to grant 
time off, deducting pay in respect to the time off, or 
interfering with enjoyment of the right. 


EMPLOYEES SERVING AT AN ELECTION 


As discussed in the 1988 report, section 6 of the 
Act, requiring employers to grant leave without pay 
to employees appointed as poll officials, does not 
apply to returning officers or election clerks. 


The importance of these officials to the electoral 
process suggests that the right created by this section 
should extend to them as well. 


RECOMMENDATION — Section 6(1) should be 
amended to apply to returning officers and election 
clerks, as well as poll officials. 


REMOVAL OF RETURNING OFFICERS 


As discussed in the 1988 report, under the Act as 
revised in 1984 there is no power to remove a returning 
officer who fails to discharge his or her duties 
competently, except during an election period. In some 
cases, failure to discharge duties competently during 
an election might not be determined until after the 
election period, leaving no recourse against the 
returning officer. 


RECOMMENDATION — The words “‘at any time 
during an election period’’ should be removed from 
section 7(11), allowing the Chief Election Officer to 
remove a returning officer who fails to discharge 
competently his duties at any time. 


(QUALIFICATIONS OF ELECTION CLERK 


As discussed in the 1988 report, under the existing 
Act, a returning officer may not appoint as election 
clerk a child, grandchild, brother, sister, parent, 
grandparent, or spouse without the prior approval of 
the Chief Election Officer. 


Under the current policy, such approval would be 
granted only under exceptional circumstances, such as 
where a returning officer is unable to recruit a suitable 
clerk as of the time a writ is issued, thus making an 
immediate appointment necessary to avoid interfering 
with the election. No approvals for such appointments 
were granted in the 1990 election. The existence of a 
provision allowing such appointments may discourage 
a returning officer from taking active steps to recruit a 
clerk between elections. Election clerks must act under 
the authority of the returning officer but be capable of 
exercising independent judgement. With proper 
planning, appointment of a family member should not 
be required. 


RECOMMENDATION — Section 8(2) of the Act 
should be amended to forbid the appointment of family 
members of the returning officer as election clerks, by 
deleting the words ‘‘without the prior approval of the 
Chief Election Officer’. 


POLLING DAY 


The existing Act establishes Thursday as polling 
day (except where Thursday is a holiday, in which case 
Friday is fixed). 


It has sometimes been suggested that the 
convenience of the elector would be accommodated, 
and voting turnout consequently improved, if elections 
were held on one of the common days of pause, 
Saturday or Sunday. Some potential poll officials who 
are unable to serve in the position on a weekday would 
be available on a week-end, and more suitable locations 
for polling places might be available. 


Against these views it has been argued that polling 
on a Saturday or Sunday is an inconvenience to the 
elector rather than a convenience, and so unlikely to 
increase voter turnout, and that some poll officials and 
locations might be unavailable if polling day were held 
on a week-end. On balance, no substantial gain in 
administrative convenience for the election process 
would seem to follow from adopting either Saturday or 
Sunday as polling day. 


As part of his investigation into changes that might 
be beneficial to the electoral process, the Chief Election 
Officer commissioned a public opinion survey to be 
conducted shortly after the 1990 election. Respondents 
were asked if they would be more or less likely to vote 
if an election were held on a Saturday or a Sunday as 
opposed to on a weekday as at present. Those electors 
indicating that the change would make a difference in 
their likelihood of voting more often said that they 
would be less likely to vote if elections were held on 
either Saturday or Sunday. Only 8% said they would be 
more likely to vote in elections held on Sunday while 
28% said they would be less likely to vote. 


RECOMMENDATION — Section 9 of the Act, 
establishing Thursday as polling day, should be 
retained. 


LEVEL ACCESS TO POLLING PLACES 


Section 13(3) requires polling places to ‘‘so far as 
is reasonably possible give access to wheelchairs’ ’. As 
discussed in the 1988 report, monitoring of access to 
polls in the general election of 1987 revealed that not 
enough emphasis had been given to finding and 
establishing polls with such access, although in some 
cases, suitable locations with level access may simply 
not have been available. In addition, it is also important 
to remember that the polls must also be accessible to 
the general population. In some cases, in order for the 
returning officer to provide a wheelchair accessible 
location, the polling place would have been located 
outside the boundaries of the polling division or at 
some distance away. Studies have shown that turnout 
tends to decrease as the distance that the elector must 
travel to the polling place increases. 


In the majority of cases, however, it was deter- 
mined that returning officers needed to understand 
more clearly the requirements a location must meet 
before it can be said to have level access and that they 
must address the task of securing level access in the 
polls with more determination. 


Between 1987 and 1990, the Office of the Chief 
Election Officer emphasized the requirements of 
subsection 13(3) in training returning officers, and 
continued to monitor polling place access. In the 1990 
election, the percentage of polling places reported to be 
fully accessible increased substantially. 


The duty to provide level access could be made 
absolute by removing the words ‘‘so far as is reasonably 
possible’ in section 13(3), but the guaranteed 
availability across Ontario of sites with full access at 
short notice is not uniform enough to make such a 
change advisable. Such a requirement can be imposed 


where election dates are fixed and known in advance 
so that considerable time can be allocated, long before 
the elections, to identifying accessible locations and 
reserving them for the date of the election, which is 
fixed by law. The requirement is impractical where 
elections may be called at any time and some pre- 
selected locations for polls may be unavailable. 


The importance of this issue will continue to be 
stressed in the returning officers’ training courses and 
in administrative guidelines. 


INSTITUTIONAL POLLS 


Section 14 deals with polling places established 
in hospitals, retirement homes, nursing homes and 
other institutions. Subsection 14(3) currently provides 
that after completing their canvass of the residents, the 
poll officials may continue the poll in one location 
until full opportunity has been given for all resident 
electors to vote. This requirement should be made 
mandatory. 


RECOMMENDATION — Subsection 14(3) should 
be amended by substituting the words ‘‘shall 
continue’ for ‘‘may continue’. 


ELECTORS TEMPORARILY OUTSIDE 
ONTARIO 


In Ontario elections, electors outside the province 
may vote only by proxy, and eligibility for proxy voting 
is itself restricted by section 17. The provisions of the 
Charter of Rights and Freedoms guaranteeing the right 
to vote suggest that consideration should be given to 
creating a mechanism for electors outside Ontario to 
vote personally. The clarification of the definition of 
residence and expansion of proxy voting recom- 
mended in this report would assist persons who 
continue to maintain a home in Ontario, but would 
create uncertainty for persons who are temporarily 
absent and have not abandoned their status as Ontario 
residents but who no longer have property here. 


At the federal level, the ‘‘Special Voting Rules’’ 
allow voting by special classes of voters, such as 
Canadian Forces members, public servants, and their 
dependents, but do not cover electors in general apart 
from the specified groups. Under Bill C-79, a 1987 
proposal for reform of the Canada Elections Act, the 
Chief Electoral Officer would have maintained a 
registry of electors outside Canada. 


In Québec, a similar registry system has been 
enacted and was in effect for the last provincial 
election. 1,049 electors were on the register at the time 
of the election. 810 of these electors voted — a 
participation rate of 77.2%. (The total turnout for the 
Province was 75.0%.) 


The Chief Election Officer is prepared to offer 
advice on methods of providing the vote to electors 
outside Ontario, should the Assembly decide that 
action is necessary. 


PRISONERS’ INELIGIBILITY 


At the time of the 1988 report, section 16 of the 
Act, which disqualifies from voting every inmate in 
a penal or correctional institution under sentence of 
imprisonment, was being challenged under the 
Charter of Rights and Freedoms. In July 1988 Mr. 
Justice Bowlby of the Supreme Court of Ontario 
declared section 16 to be inconsistent with the Charter, 
and therefore of no force and effect, in the case of 
Grondin v. A. G. Ontario. This decision did not 
specify an administrative method of allowing inmates 
to vote. 


Subsequent to the decision and before the 
Legislative Assembly could amend the Act in 
response, a by-election was held in Welland-Thorold 
in November 1988. As the prohibition against inmate 
voting was no longer in force, it was necessary to 
establish an interim method of inmate voting. Under 
section 17(1)(g) of the Act, inmates not under sentence 
of imprisonment could already vote by proxy. The 
Chief Election Officer, under the special powers of 
section 4(7) of the Act, directed that inmates under 
sentence of imprisonment could also vote by proxy in 
that by-election. This method was chosen in co- 
operation with officials in the Ministry of Correctional 
Services. In the absence of a specific legislative 
decision amending the Act to establish an 
administrative method for inmate voting, it would not 
have been justified to go beyond adapting those 
procedures already approved by the Legislature to the 
present circumstances. In addition, under the present 
system, electors vote in the electoral district where 
their permanent residence is located, and not at 
temporary residences such as penal institutions. 


This system seemed to work well in the 1990 
election, although there were problems of a nature to 
be expected when such a change is effected for the first 
time. 


RECOMMENDATION — The Legislature should 
either repeal section 16 or enact a new inmate 
disqualification section that is consistent with the 
Charter. If the section is repealed, the Act should be 
amended to establish an administrative method for 
inmate voting such as the one used in the 1990 
election. 


PROXY VOTING 


The existing Act enables electors to vote by proxy 
if they have reason to believe that they will be unable 
to vote at both the advance poll and on polling day 
for any of seven listed reasons. In the 1988 report, it 
was noted that although the number of allowable 
reasons has been increased over the years, some 
situations remain outside the provision and the very 
expansion of the right over time makes it more difficult 
to justify the gaps that remain. A person unable to vote 
because of absence caused by business commitments 
may vote by proxy, but the spouse or child of such a 
person, accompanying him, is not specifically covered 
by the Act. Absence on vacation is not an adequate 
reason to vote by proxy under the present Act. 


As an alternative to the piecemeal approach of 
extending the proxy right by degrees each time the Act 
is reviewed, it was recommended in the 1988 report 
that the proxy right might be granted to electors who 
believe that they will be unable to vote at any of the 
advance polls or at their polling place on Election Day 
for any reason. The 1989 committee bill incorporated 
this recommendation. 


Eligible electors who are unable to vote solely 
because no administrative mechanism has been 
devised to accommodate them are as effectively 
disfranchised as persons to whom the legal right is 
denied. Democratic principles, interpreted in the spirit 
of the Charter of Rights and Freedoms, support the 
elimination of administrative disfranchisement where 
reasonably possible. The existing Act prevents any 
person from voting by proxy on behalf of more than 
two electors, and establishes a number of corrupt 
practices relating to abuse of proxy rights. These 
provisions should be sufficient to regulate expanded 
proxy entitlement. 


RECOMMENDATION — Section 17 of the Act 
should be amended to grant the right to vote by proxy 
to any elector with reason to believe that he or she will 
be unable to vote both at the advance poll and at his 
or her regular polling place on Election Day. 


ENUMERATORS 


As reported in the 1988 report, the quality of the 
enumeration of electors has been a recurring concern 
in recent elections, and often raises questions about 
the utility of the system itself. Yet no alternative, such 
as an American-style personal registration system, has 
been demonstrated to be superior to enumeration in 
either cost or efficiency. A system in which the entire 
responsibility for ensuring that an elector is on the 
voters’ list falls on the elector himself may reduce total 
voter participation. The federal Royal Commission on 
Electoral Reform and Party Financing has been closely 


studying the possibilities of creating a continuous 
electoral roll (sometimes known as a ‘‘permanent 
voters’ list’’). At its request the Chief Election Officer 
has assisted the commission in its work. One option 
that has been considered is adaptation of the lists 
compiled through municipal enumeration for use by 
other levels of government. In order to investigate this 
possibility, the Chief Election Officer asked the 
Ministry of Revenue to transpose the information 
contained on these enumeration lists to a list compiled 
according to polling division boundaries within two 
provincial electoral districts so that the accuracy of the 
two systems could be compared. The lists were 
provided to the federal royal commission for analysis 
along with other studies they have undertaken. 


A system requiring personal registration and 
continuous updating would be more costly than 
enumeration, at least if used only within any one 
jurisdiction. It is likely that joint use by federal, 
provincial and municipal jurisdictions of such a 
system would be required for it to be cost-efficient. 
Further consideration of an alternative system must 
await the report of the royal commission later this year. 


The existing legislation places the responsibility 
for recruiting enumerators upon the candidates, and 
thus indirectly upon the political parties. The 
observations of the returning officers on the 1987 and 
1990 elections indicate considerable dissatisfaction 
with this system, particularly in city-centre districts. 
Candidates differ greatly in their ability to recruit and 
interest in recommending a full slate of capable 
enumerators. Returning officers must wait until 
seventy-two hours before the enumeration begins to 
appoint enumerators to fill gaps in the lists submitted 
by the candidates. In many areas recruitment of large 
numbers of enumerators at short notice to fill these 
gaps is extremely difficult. The quality of the 
enumeration often suffers as a result. 


The purpose of giving candidates of opposing 
political interests the responsibility for recommending 
enumerators is to help guarantee the integrity of the 
list of electors. This safeguard is valuable — if it can 
be exercised consistently with the returning officer’s 
needs for a thorough and timely enumeration. Can- 
didates must be encouraged to indicate, at an early 
stage in the election, the extent to which they intend 
to recommend enumerators, and returning officers 
must have sufficient time to recruit, train and appoint 
enumerators if the candidates do not make 
recommendations. 


RECOMMENDATION — As recommended in the 
1988 report, consideration should be given to 
amending section 18 to require the candidates 
authorized to recommend enumerators to notify the 
returning officer, by the seventh day before the 
enumeration is to begin, of the maximum number of 
enumerators they intend to recommend, and of any 
polling divisions for which they will not be making 
recommendations. Returning officers would then have 
four additional days in which to recruit and train 
potential additional enumerators to fill gaps in the 
candidates’ lists. The section might also be amended 
to require candidates to submit their lists five days 
before the enumeration period is to begin, instead of 
three days before as at present. This recommendation 
was accepted in the 1989 committee bill. 


DELIVERY OF NOTICE OF ENUMERATION 


Section 19(3)(e) now requires that the notice of 
enumeration be mailed to each elector. 


While mail is ordinarily the most efficient means 
of delivery, other methods may be preferable in special 
circumstances, such as periods of interrupted postal 
service. 


RECOMMENDATION — Section 19(3)(e) should 
be amended to replace the word ‘‘mailed’’ with 
“‘delivered’’. 


ENUMERATORS’ OFFENCES 


During the last two elections, returning officers 
have encountered situations where enumerators, after 
being appointed, taking their oath, and receiving their 
official credentials and materials, refuse to perform 
their duties or to return their documents after being 
replaced. In some cases the enumerators cannot even 
be located. Given the short time frame in which 
enumeration is conducted, these incidents are 
disruptive to the process and interfere with the timely 
production of the list of electors. Under the present 
Act the only sanction that can be imposed against 
enumerators is forfeiture of payment. Other election 
officials who refuse or neglect to perform their duties 
are guilty of an offence under section 92 of the Act. 
Extending this section to enumerators is consistent 
with the importance of their function and would allow 
returning officers to call upon the assistance of the 
police in particularly serious cases to retrieve their 
official credentials and documents. 


RECOMMENDATION — Section 92 should be 
amended to apply to enumerators. Subsection 18(14) 
should be amended to specify that the penalty of 
forfeiture of payment is in addition to any penalties 
imposed upon conviction under section 92. 


POSTING OF LIST IN CONSPICUOUS 

PLACE 

Many complaints are received in every election 
about the invasion of privacy involved in the posting 
of the list of electors in urban polling divisions. The 
number of these complaints increased in the 1990 
election. 


The purpose of posting the list is to allow electors 
to scrutinize it, to purge it of any names improperly 
on it, and to add to it names of eligible electors omitted 
from it. The effectiveness of this public scrutiny of the 
list has seemed to decrease over time until it no longer 
seems to outweigh the privacy concerns of those who 
object to having their name, their sex, and the number 
of persons in their household advertised against their 
will. Posting the list only in the returning office would 
still allow electors a reasonable opportunity to 
examine it. Federal law requires the posting of lists 
only in rural polling divisions. Bill C-79 would have 
abolished this requirement because of similar 
concerns. 


RECOMMENDATION — As recommended in the 
1988 report and accepted in the 1989 committee bill, 
paragraph (a) of subsection 19(3), requiring posting of 
the list, should be repealed. Paragraph (b) should be 
amended to specify that one copy of the list must be 
posted in the returning office and that public access 
to and inspection of the list must be allowed. 


USE OF LIST OF ELECTORS FOR 
COMMERCIAL PURPOSES 


Collecting information in enumeration and 
publishing it in the lists of electors represents an 
encroachment, although a necessary one, on the 
personal privacy of electors. Electors should not be 
deterred from electoral participation because of 
privacy concerns. For this reason, polling lists should 
be available only to persons who have legitimate 
electoral uses for them. 


The recent amendments to the Municipal 
Elections Act prohibit use and sale of municipal lists 
for commercial purposes. This prohibition helps to 
restrict unnecessary distribution of information that 
is provided to enumerators only on the understanding 
that it is to be used for electoral purposes alone. 


RECOMMENDATION — The Act should be 
amended to prohibit the use and sale of lists of electors 
for commercial purposes. 


SPECIAL ENUMERATION 


Section 19(6) of the current Act requires returning 
officers to cause special enumerators to call at the 
address of any elector in an urban polling division 
whose name has been provided to the returning officer 
as having been omitted from the list. 


This requirement dates from a time when 
opportunities for revision of the list were more 
circumscribed than they are under the existing Act. 
Special enumeration may be unsuitable for individual 
electors, who may be unable to be at home during the 
limited period in which special enumeration operates, 
or who may prefer to have their names added to the list 
through the ordinary revision process. 


RECOMMENDATION — As recommended in the 
1988 report, subsections 19(4) through 19(8) providing 
for special enumeration should be repealed. (Electors 
who find their names not on the list could vote after 
making an affidavit of eligibility — see the changes 
recommended for section 51.) 


COMPLAINTS AGAINST NAMES 


Section 20(2) of the existing Act provides that 
where an elector complains against the inclusion of 
someone else’s name on the list of electors, a returning 
officer shall send a copy of the complaint to the person 
objected to. The Chief Election Officer considers this 
provision to require that a copy of the full complaint 
bearing the name and signature of the complainant 
shall be sent, and not merely an extract containing only 
the reason for the complaint. The person objected to 
thus has the right to know the identity of the person 
challenging him. 


This provision might be made more explicit to 
clarify the obligations of a person complaining under 
this section. 


RECOMMENDATION — Subsection 20(2) should 
be amended to require the returning officer to send ‘‘a 
copy of the complaint signed by the complainant”’ to 
the person objected to (the italicized words would be an 
addition to the current subsection). 


ADDITIONS — MULTIPLE APPLICATIONS 


Subsection 22(2) provides that an elector applying 
to have another person added to the list of voters may do 
so for family members and no more than one additional 
elector, while a person who is not an elector may act for 
only one elector. This provision ensures that a person 
cannot on the strength of his own statutory declaration 
add large numbers of electors to the list. A similar 
provision should be added to section 23 governing 
corrections and section 24 governing transfers. 


INELIGIBILITY AS CANDIDATES OF 

PERSONS CONVICTED OF ELECTION 

OFFENCES 

The combined effect of sections 26(5) and 97 of the 
Act creates an anomaly. Persons convicted of a corrupt 
practice or an offence related to an election are barred 
from becoming candidates at another election within 
eight years by section 26(5). Section 97 allows a judge, 
at the time of convicting a candidate of a corrupt 
practice (but not an Election Act offence) to exempt him 
or her from future ineligibility as a candidate if there 
was no corrupt intent. Yet no provision allows judges to 
exempt a person convicted of other Election Act 
offences — generally less serious than corrupt practices 
— from ineligibility as a candidate at future elections. 


Thus a candidate convicted of a minor offence may 
face a more severe penalty than a person convicted of a 
major one. 


RECOMMENDATION — Sections 26 and 97 
should be amended to eliminate the inequity of the 
existing ineligibility penalty. This might be done, as in 
the 1989 committee bill, by repealing subsection 26(5) 
and amending section 97 to make the penalty of future 
ineligibility at elections apply to any person convicted 
of either Election Act offences or corrupt practices, and 
to make the penalty of ineligibility for any office in the 
nomination of the Crown apply only to persons 
convicted of corrupt practices. A judge would be able 
to exempt a person convicted of either kind of offence 
from these penalties, if satisfied at the time of 
conviction that the offence was committed without 
corrupt intent. 


POLITICAL AFFILIATION 


The law of Canada, and of every province except 
Newfoundland and Ontario, provides for the political 
affiliation of candidates to be listed on the ballot. 
Placing political affiliation on the ballot aids electors in 
making an informed choice at the polls. 


Previously, recommendations that party affiliation 
be added to the ballot were rejected in the Third Report 
of the Assembly’s Select Committee on Election Laws 
in June, 1970. The majority of the committee noted the 
complexity of enacting such a provision given that 
political parties were not legal entities at the time but 
suggested that placing political affiliation on the ballot 
would be worthy of consideration once implementa- 
tion of a system of regulation of campaign finances 
required some system of official recognition of parties. 


Such official recognition is now granted by the 
Commission on Election Finances pursuant to the 
Election Finances Act. 


An additional objection to placing political 
affiliation on the ballot was grounded in the 1970 
Committee’s view of the independence of the elected 
member, and the constitutional primacy of elected 
legislator over party. While this view may have much to 
commend it, it is questionable whether the theory can 
continue to justify restricting the elector’s access to 
basic information about candidates’ political affiliation 
on the ballot. 


Placing political affiliation on the ballot may also 
be desirable in view of incidents that occurred in 
previous elections where candidates, not authorized to 
stand for a registered political party, chose to campaign 
using materials and designations of political belief that 
may have created confusion as to which candidate was 
the one authorized by the political party. Candidates 
would have to be certified by the party leader or his 
designated agent as being authorized by the political 


party. 


Placing political affiliation on the ballot was 
approved in the 1989 committee bill. 


If political affiliation is placed upon the ballot, 
there follows the question of what designation, if any, 
a candidate unaffiliated with a registered party may 
use, or be required to use. In some jurisdictions a 
candidate not endorsed by a registered political party 
must be designated by the term ‘‘Independent’’. In 
other jurisdictions such candidates may choose to have 
no designation. 


RECOMMENDATION — Sections 27 and 34 of the 
Act should be amended so that candidates’ political 
affiliations are designated on the ballot. 


APPOINTMENT OF POLL OFFICIALS 


In many urban electoral districts, political parties 
are not able to perform or interested in performing their 
statutory right of recommending poll officials. Because 
parties have the power to make recommendations until 
the eighth day before the election, returning officers 
have only a short period of time to fully train persons to 
fill vacancies in the party lists. 


Occasionally, problems are created when a - 


candidate recommends poll officials in whom the 
returning officer does not have confidence. While 
allowing candidates to recommend poll officials 
ensures a diversity of political interests at the polling 
place, returning officers cannot ensure the successful 
conduct of the election if they have no responsibility for 
scrutinizing the qualification of their deputies in the 
polls. 


RECOMMENDATION — As incorporated in the 
1989 committee bill, section 39 of the Act should be 
amended to allow returning officers to appoint poll 
officials on the tenth day preceding polling day in 
polling divisions for which the candidate entitled to 
appoint a poll official has not done so. The returning 
officer should also be able to appoint poll officials 
before that time where the candidate notifies the 
returning officer that he will not be making any 
recommendations regarding a certain polling division. 


The section should also be amended to specify that 
the returning officer shall not be required to select 
persons whom he believes to be unable to satisfactorily 
perform the duties of a poll official and to establish that 
candidates should be able to specify the polling 
division in which their recommended poll official is to 
be appointed. 


ADVANCE POLL DAYS 


Before the revised 1984 Act, advance polls were 
held only on the Saturday and Monday immediately 
preceding polling day. In the 1984 Act additional 
advance polling was authorized generally on the 
Thursday immediately preceding polling day, and in 
the office of the returning officer on the 12th, 10th, 9th, 
8th, 6th and 2nd days preceding polling day. 


The advance polls in the week preceding polling 
day, particularly the poll in the returning office on the 
second day before polling day, have been found to 
interfere with the necessary activities of the returning 
office in preparation for election day. The three days 
before polling day should be devoted to the training of 
poll officials (and the urgent recruitment of them in 
those instances where candidates have not exercised 
their power of recommendation), distribution of 
materials, issuance of certificates, and other activities 
involving various preparations for, and checks of, 
Election Day readiness. With an advance poll in the 
returning office on Tuesday, lists of electors voting then 
must be distributed to poll officials and candidates on 
the day before the election so that officials, on the 
morning of polling day, have complete records of who 
has already voted. Requiring this activity the day before 
the election puts returning officers under considerable 
pressure. While abolition of these advance polls might 
be opposed as restricting the opportunity of the elector 
to vote, there would still be advance poll voting on 
seven of the twelve days before the election if the polls 
on the second and third days before the election were 
removed. 


RECOMMENDATION — Section 44(1) should be 
amended to remove the advance polls 


(a) on the second day preceding polling day, from 
s. 44(1)(a); and 


(b) on the Monday immediately preceding 
polling day, from s. 44(1)(b). 


ADVANCE POLL TIMES 


Area advance polls now open at 11:00 a.m. More 
electors would be able to use these polls, particularly 
on Saturday, if they opened earlier. 


RECOMMENDATION — Subsection 44(3) should 
be amended to provide that advance polls open at 
10:00 a.m. 


BALLOTS NOT INITIALLED BY DEPUTY 
RETURNING OFFICERS 


Subsection 47(2) of the Act requires deputy 
returning officers to initial ballots before they are given 
to electors. The purpose is to allow the deputy 
returning officer to verify at the count that all ballots 
in the box are official and were issued to valid electors. 
On occasion, a deputy returning officer will by 
inadvertence neglect to initial some ballots before 
issuing them. Subsection 57(3) provides that no mark 
omitted to be made on a ballot by the deputy returning 
officer warrants its rejection. This section reflects the 
policy that no elector’s vote should be voided because 
of an unintentional administrative error by an election 
official. Where a deputy returning officer is satisfied 
that the ballots were duly issued, which may be 
checked by comparing the number of ballots counted 
with those issued according to the poll book, the 
ballots should be counted. 


At the 1990 recounts, some uncertainty about the 
application of this section was apparent. Arguments 
were made that uninitialled ballots, although counted 
by the deputy returning officer and thus presumably 
legitimate, should be rejected at the recount. An 
amendment to the Act would ensure that no electors 
are deprived of their franchise in this manner. 


Quebec, Saskatchewan and New Brunswick 
provide for the deputy returning officer to add his 
initials at the close of poll where he is satisfied that 
the ballots were validly supplied and should be 
allowed. This prevents any subsequent rejection of 
these ballots owing to insufficient information. 


RECOMMENDATION — Section 57 should be 
amended to require the deputy returning officer to 
affix his or her initials at the count to ballots that do 
not bear them and to allow the ballots, when satisfied 
that the ballots have been validly supplied by him or 
her and that the number of ballots in the ballot box 
corresponds to the number of persons who have voted. 


CANCELLED BALLOTS 


Section 54 provides for the cancellation of ballots 
that are improperly printed or on which the elector 
makes a mark in error. The deputy returning officer 
is to issue another ballot, write the word ‘‘cancelled’”’ 
upon the back of the first ballot, and cause an entry 
to be made in the poll book giving the reason for 
cancelling the ballot. 


In the 1990 recounts it was observed that some 
ballots marked for one candidate, without the word 
‘cancelled’? on the back, were found in the 
“cancelled’’ envelope. These would appear to be 
instances where an elector marked the ballot in error 
and received a new ballot and the deputy returning 
officer failed to mark ‘‘cancelled’’ on the back. There 
was in some Cases uncertainty whether these ballots 
should be considered as valid ballots, placed in the 
wrong envelope, which should be allowed. Counting 
cancelled ballots could effectively give a voter two 
votes, or negate the intended vote entirely. 


RECOMMENDATION — Section 54 should be 
amended to require an elector who has made a mark 
in error to render the ballot unusable by placing a mark 
or other cross in all the circular spaces on the ballot 
before returning it to the deputy returning officer for 
replacement. This will ensure that the voting 
intentions of the elector are not inadvertently revealed 
when the word ‘‘cancelled’’ is written on the ballot, 
and will ensure that cancelled ballots are not 
inadvertently counted for a candidate. 


CHALLENGES TO ELECTORS 


Under the existing Act, an elector challenged by 
the deputy returning officer may vote after taking an 
oral oath of eligibility and, if necessary, establishing 
his identity to the satisfaction of the deputy returning 
officer. The poll clerk’s entry in the poll record that 
an oath was taken is the only documentary evidence 
of the administration of the oath. 


Requiring challenged electors to make affidavits 
of eligibility, if demanded, would serve to assist the 
investigation and prosecution of personation and 
related corrupt practices. 


RECOMMENDATION — Section 47 should be 
amended to allow a deputy returning officer to require 
a challenged elector to make an affidavit before being 
allowed to receive a ballot and vote. 


VOUCHING 


The current Act allows an elector in a rural polling 
division whose name is not on the polling list on 
Election Day to vote after taking an oath of eligibility 
and being vouched for by a resident of the same 
polling division. Electors in urban polling divisions 
cannot be vouched for on Election Day. This 
distinction has been defended, historically, as 
compensating for the greater difficulty of guaranteeing 
a thorough enumeration in some rural areas. 


Differences in treatment of urban and rural 
electors may sometimes be necessary to ensure that 
members of each group have an equal, and equally 
effective, right and opportunity to vote. However, such 
differences in treatment should be avoided where 
possible. 


Elimination of rural vouching would standardize 
the treatment of rural and urban electors, but by 
leaving both groups without any means of securing 
their vote on Election Day. Instead the opportunity of 
all electors to vote would be facilitated by allowing any 
elector whose name has been left off the list to be 
added on Election Day. 


In designing rules for addition to the list, it is 
necessary to find a balance among competing 
objectives. Undue inconvenience to the elector should 
be avoided. The official empowered to add names 
must be competent to verify the qualifications of 
persons added, to ensure that no opening for improper 
addition of ineligible persons is inadvertently created. 


Electors could be required to apply at the 
returning office (or at satellite returning offices where 
they exist). This would ensure that applications are 
scrutinized by a qualified official but might create 
unequal opportunity of the opposite kind than at 
present in that urban electors, with easier access to the 
returning office, would have greater opportunity to 
have their name added to the list than rural or northern 
electors. 


Alternatively, as in Manitoba, an elector could 
apply directly to the deputy returning officer at the 
polling place. The elector would be required to take 
and sign an affidavit of eligibility and to produce two 
documents providing evidence of his identity and 
qualifications satisfactory to the deputy returning 


officer. This method was chosen in the 1989 committee 
bill. 


This procedure places the authority to add a name 
to the list with the poll official for the polling division 
in which the elector claims to reside, providing a 
check upon misuse of the right to be added to the list 
on Election Day. 


RECOMMENDATION — Section 51 of the Act 
dealing with vouching should be amended to allow 
all electors to apply to the deputy returning officer to 
be added to the list. Electors applying should be 
required to make an affidavit of eligibility and to satisfy 
the deputy returning officer as to their identity and 
residence. 


If this recommendation is not acceptable to the 
Assembly, the existing vouching provision should be 
changed to apply to both urban and rural electors, or 
eliminated. 


TIMING OF RECOUNTS 


The last recount following the 1990 election was 
not held until almost six weeks after the election. 
Delays of this magnitude deprive the electoral district 
of representation and prevent the newly elected 
member from participating in the early activities of 
the new legislature. To avoid these delays, five 
provinces require that a recount be conducted within 
a specified period of time, ranging from four days to 
two weeks, from the time of the application. 


RECOMMENDATION — Section 70 should be 
amended to require that a recount be held within ten 
days of the judge’s hearing of the eyes 
requesting the recount. 


PROCEDURE AT JUDICIAL RECOUNT 


The generally preferred procedure at a judicial 
recount is for the judge, if the representatives of the 
candidates approve, to supervise the actual counting 
rather than conduct it himself. Only poll statements 
and ballots in dispute need be brought to the attention 
of the judge. 


On one occasion in a past recount, this section 
was interpreted so as to require the judge to personally 
“conduct the recount of the ballots according to the 
rules of the count at the close of the poll by the deputy 
returning officer’’ and to ‘‘verify or correct the 
statement of the poll’’. 


To avoid unnecessary time and costs in recount 
proceedings the judge should have discretion to adopt 
procedures tailored to the particular matters in 
dispute. Although no problems with the interpretation 
of this section arose in the 1990 recounts, it would 
seem advisable to clarify this point. 


RECOMMENDATION — Section 73 should be 
amended to require the judge to supervise the recount 
of the ballots and verify or correct the statements of 
the poll where necessary. 


CHIEF ELECTION OFFICER’S RIGHT TO 
INSPECT BALLOTS 


Whether the Chief Election Officer can inspect 
ballots in his custody for the purpose of investigating 
possible corrupt practices has never been 
authoritatively determined. Subsection 85(2) prevents 
any person from inspecting a ballot in the custody of 
the Chief Election Officer except under an order of a 
judge of the Ontario Court (General Division). The 
section may not apply to the Chief Election Officer, 
if the placement of the ballots in his custody implies 
some right of inspection. On the other hand, legal 
cases have seemed to suggest that under similar 
wording the Clerk of the Crown in Chancery, the 
predecessor of the Chief Election Officer, had no right 
to inspect ballots in his custody. 


Federal law clarifies the intent of the provision 
through a subsection recognizing the Chief Election 
Officer’s right to inspect election documents in 
connection with prosecution for an offence under the 
Canada Elections Act. 


RECOMMENDATION — Subsection 85(2.1) 
should be added, specifying that subsection 85(2) does 
not prohibit the Chief Election Officer or a staff 
member authorized by him from inspecting ballots for 
the purpose of investigating a possible contravention 
of the Election Act regarding ballots. 


CHIEF ELECTION OFFICER’S REPORTING 
FUNCTION 


Unlike other Canadian jurisdictions, Ontario does 
not recognize by statute the Chief Election Officer’s 
right and duty to report to the Legislative Assembly 
through the Speaker on matters that should be brought 
to its attention, including recommended changes to 
the Act. Statutory recognition of this reporting 
function would clarify the responsibility of the Chief 
Election Officer to the Assembly. 


RECOMMENDATION — The Chief Election 
Officer’s power to report to the Assembly should be 
recognized in the Act, either in section 88 dealing with 
the existing reporting function or in section 4 dealing 
with the functions of the Chief Election Officer. 
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BRIBERY 


In 1969 the provisions of the Act making bribery 
of electors a corrupt practice were repealed, apparently 
as a consequence of the opinion of the Select 
Committee on Election Laws that the offence, because 
a matter of criminal law, was outside provincial 
jurisdiction. However the Criminal Code offence of 
bribery does not apply to bribery of electors; the 
election laws of all other Canadian jurisdictions 
contain provisions making bribery an offence. 
Considering the absence of federal legislation on the 
subject, and the inherent provincial jurisdiction over 
its own elections, the subject should be addressed in 
the provincial Act. 


RECOMMENDATION — The corrupt practice of 
bribery of electors should be added to the offence 
provisions of the Act. 


PROCEDURE IN CONTESTED ELECTIONS 


Section 98 provides that when an action 
contesting an election is commenced the local registrar 
of the Ontario Court (General Division) notifies the 
Chief Election Officer, who proceeds to notify the 
Clerk of the Assembly and the local returning officer. 
The returning officer is then required to publish notice 
of the action in a newspaper having general circulation 
in the electoral district. 


Section 101(2) requires plaintiffs in such an action 
to give security for costs of $2,000 at the time of 
commencement of an action. To avoid confusion and 
costs of unnecessary newspaper notices, notice of an 
action should not be given to the Chief Election Officer 
until the $2,000 has been given. 


PUBLIC INFORMATION FUNCTION 


For several elections, the Chief Election Officer 
has considered the provision of information to the 
public through a paid public notice programme to be 
an integral part of the mandate of the Office. Some of 
this advertising is statutory, such as the publication 
of the proclamation and the notice of advance polls. 
Advertising has also been used to inform electors of 
amendments to the Election Act and at the time of 
redistribution to inform them of changes affecting the 
voting process. 


Other jurisdictions in Canada specify in their 
legislation that the Chief Electoral Officer has the 
authority and responsibility to inform citizens about 
the electoral process. Quebec’s provision allows the 
Chief Electoral Officer to provide people with 
information regarding the administration of the Act, 
to hold information meetings and conferences, and to 
make any public advertisements he considers 
necessary. The proposed federal legislation, Bill C-79, 
would have allowed the Chief Electoral Officer to 
provide the public, both inside and outside Canada, 
with information relating to Canada’s electoral process 
and democratic rights, using such media or other 
means as he deemed appropriate. 
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The inclusion of such a provision in the Act 
would ensure that the public was properly informed 
of its rights and responsibilities through public notices 
in paid media or through the use of public information 
programmes, such as the production of brochures, 
pamphlets or instructional videos. 


RECOMMENDATION — The Act should be 
amended to include a specific grant of authority to the 
Chief Election Officer to inform members of the public 
when necessary about the electoral process and their 
rights and responsibilities. 
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APPENDIX 
(From the Report of the Legislative Assembly Committee July 1989) 


DRAFT BILL 
Election Amendment Act, 1989 


EXPLANATORY NOTES 


SECTION 1. — Subsection (1). Rules related to prisoners and persons with no fixed address are added to the definition 
of “residence”. 


Subsection (2). The definition of “‘spouse” is moved from section 22 of the Act. 
Subsection (3). The right to claim Ontario residence by persons who are absent from the province is clarified. 


SECTION 2. Employers will be required to grant leave without pay to returning officers and election clerks to allow them 
to perform their duties. Only poll officials are now covered. 


SECTION 3. The Chief Election Officer will be authorized to remove from office a returning officer who at any time fails 
to perform the duties of his or her office. At present, the power of the Chief Election Officer is restricted to the election period. 


SECTION 4. At present, the persons referred to in subsection 8(2) may, with the consent of the Chief Election Officer, 
be appointed as election clerks by the returning officer. The power to give a consent is deleted. 


SECTION 5. The proposed re-enactment of section 9 changes the day for the closing of nominations so as to permit advance 
polls to open two days earlier. 


SECTION 6. Self-explanatory. 


SECTION 7. The re-enactment of section 15 eliminates the existing subsections (2) and (3). The said subsection (2) is now 
contained in clauses 15(1)(b) and (c) and subsection (3) is obsolete. 


SECTION 8. The proposed amendments to section 17 will enable any person who believes that he or she will be unable 
to vote in person to vote by proxy. At present, only seven specific classes of electors can take advantage of this option. 


SECTION 9. The proposed amendments provide for earlier nomination of enumerators. The returning officer will be authorized 
to refuse to appoint any person as an enumerator if he or she considers the person to be unable to complete the work of an 
enumerator. 


SECTION 10. — Subsections (1) and (2). The requirement for the posting of voters lists is replaced by a requirement that 
the list be made available for inspection to the public at the returning office. 


Subsection (3). The requirement for the mailing of enumeration notices to electors is replaced by a requirement that the 
notices be sent to electors. 


Subsection (4). The requirement for special enumeration is eliminated as it is considered to duplicate the work of revising 
agents under subsection 21(3) of the Act. 


SECTION ll. — Subsection (1). The amendment is complementary to other amendments to the Act which provide that 
advance polls will begin two days earlier than at present. 


Subsection (2). Subsection 20(2) of the Act provides that where an elector complains against the inclusion of someone else’s 
name on the list of electors, a returning officer shall send a copy of the complaint to the person objected to. The Chief Election 
Officer considers this provision to require that a copy of the full complaint bearing the name and signature of the complainant 
shall be sent, and not merely an extract containing only the reasons for the complaint. The amendment clarifies the Chief 
Election Officer’s interpretation of this provision. 


SECTION 12. The amendments to section 21 provide for the mandatory appointment of revising agents in the circumstances 
set out in the proposed subsection (3). 


SECTION 13. The repeal of the present subsection 22(3) is complementary to the enactment of clause 1(1)(oa) of the Act 
as set out in subsection 1(2) of the Bill. The proposed subsection 22(3) will require that an elector who wishes to be added 
to the list will be required to provide a statutory declaration if he or she has no fixed address in Ontario. 


SECTIONS 14 AND 15. Subsection 22(2) provides that an elector applying to have another person added to the list of voters 
may do so for family members and no more than one additional elector, while a person who is not an elector may act for 
only one elector. This provision ensures that a person cannot on the strength of his or her own statutory declaration add large 
numbers of electors to the list. The amendments set out in sections 14 and 15 of the Bill add a similar provision to section 
23 governing corrections and section 24 governing transfers. 


SECTION 16. The re-enactment of section 26 eliminates the existing subsections 26(2) and (3). The said subsection (2) 
is now contained in clauses 26(1)(b) and (c). Subsection (3) is now obsolete. The existing subsection 26(5), which deals with 
corrupt practices, is eliminated. Corrupt practices will be dealt with under section 97 of the Act. 


SECTION 17. — Subsection (1). At present, deposits may be paid by way of cash or cheque. The proposed change will 
permit payment by way of money order. 


Subsection (2). The proposed amendment requires that information on endorsement by a registered political party be provided 
so that such information may be included on the ballot. 


Subsection (3). Candidates will be permitted to file their nomination papers three days earlier. 
SECTION 18. The amendment provides for the inclusion of party affiliation on ballots. 


SECTION 19. — Subsection (1). Candidates will be required to nominate poll officials at least ten days before polling day. 
At present, this must be done at least seven days before polling day. The returning officer will be authorized to reject unqualified 
nominees. The returning officer will also be authorized to recruit and appoint officials as soon as he or she is informed that 
a candidate does not intend to nominate an official for a specific polling place. 


Subsection (2). The proposed subsections provide for the public posting of lists of the names of poll officials and for the 
inspection of the lists. 


SECTION 20. The amendment to subsection 44(1) eliminates advance polls during the four-day period preceding polling 
day. However, the number of advance polls will not be reduced. In addition, the wording of the section is amended to reflect 
that advance polls may be used by any person who wishes to vote at an advance poll. 


SECTION 21. The subsection allows deputy returning officers to require a challenged elector to make an affidavit of eligibility. 
Currently, the poll clerk’s entry in the poll record that an oath was taken is the only documentary evidence of the administration 
of the oath. 


SECTION 22. The current provision allowing additions to the list on polling day in rural polling divisions only is changed 
to allow uniform access in rural and urban polling divisions. 


SECTION 23. The proposed re-enactment of section 73 clarifies that a judge is responsible for supervising a recount and 
not for actually doing the recount. The re-enactment also clarifies that certain ballots are not to be rejected in the recount. 


SECTION 24. The amendment clarifies that the Chief Election Officer and persons authorized by the Chief Election Officer 
may inspect ballots without a judge’s order. 
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SECTION 25. The proposed re-enactment of section 88 permits the Chief Election Officer to report on matters related to 
the administration of the Act and on his or her recommendations for changes. At present, the Chief Election Officer has a 
duty to report only on the conduct of the election as set out in the proposed clause 88(1)(a). 

Provision is also made for the consideration of reports by a Standing Committee of the Assembly. 


SECTION 26. The proposed section 94a would make it a corrupt practice for a person to publish false claims in campaign 
literature about a candidate’s party affiliation. 


SECTION 27. The proposed re-enactment combines the current subsection 26(5) and section 97. 
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DRAFT BILL 
An Act to amend the Election Act, 1984 


HER MAJESTY, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, 
enacts as follows: 


1.-(1) Clause 1(1)(0) of the Election Act, 1984, being chapter 54, is amended by adding thereto the 
following paragraphs: 


4. The residence of an inmate of a penal or correctional institution, including a custodial institution 
for young offenders, shall be deemed to be in the electoral district in which the inmate was resident 
immediately before incarceration unless the inmate’s family resides elsewhere, in which case rule 1 
applies. 


5. The residence of a person having no fixed address shall be determined by reference to all of the 
facts of the case, including, 


i. the place or places where the person regularly sleeps, 


ii. the place or places at which the person stores belongings, receives mail or takes meals, or 
to which the person returns regularly for any purpose, 


ili. the person’s last fixed address. 


(2) Subsection 1(1) of the said Act, as amended by the Statutes of Ontario, 1986, chapter 33, 
section 59, is further amended by adding thereto the following clause: 


(oa) “spouse”? means a person of the opposite sex, 


(i) to whom the person is married, or 


(11) with whom the person is living in a conjugal relationship outside marriage, if the two persons, 


(A) have cohabited for at least one year, 
(B) are together the parents of a child, or 


(C) have together entered into a cohabitation agreement under section 53 of the Family Law 
Act, 1986. 


(3) Section 1 of the said Act, as amended by the Statutes of Ontario, 1986, chapter 33, section 59, 
is further amended by adding thereto the following subsection: 


(3) For the purposes of this Act, no person ceases to reside in Ontario solely by reason of temporary 
absence therefrom, for a definite or indefinite period, if the person maintains, throughout the whole period 
of absence, the intention of being a permanent resident of Ontario and of returning to Ontario at the end 
of the period of absence. 


2. Subsection 6(1) of the said Act is repealed and the following substituted therefor: 


(1) An employer shall, on request made not later than seven days before the time required, grant leave 
to an employee who is a returning officer or an election clerk or who has been appointed by a returning 
officer as a poll official to enable the person to perform the duties of the position and the employer may 
not dismiss the employee. 
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3. Subsection 7(11) of the said Act is repealed and the following substituted therefor: 


(11) The Chief Election Officer may remove from office any returning officer who, in the opinion of the Chief 
Election Officer, fails to discharge competently any of the duties of the office. 


4. Subsection 8(2) of the said Act is repealed and the following substituted therefor: 


(2) No person who is a child, grandchild, brother, sister, parent, grandparent or the spouse of the returning 
officer shall be appointed as election clerk. 


5. Section 9 of the said Act is repealed and the following substituted therefor: 


9. When an election is to be held, the Lieutenant Governor in Council may appoint and proclaim a day, 


(a) 


(b) 


for the close of nominations and the grant of a poll where required, which day shall be a Monday, 
that is not more than fifty-seven and not less than twenty days after the date of the writs of election; and 


for the taking of a poll, which day shall be the Thursday, that is the seventeenth day after the grant 
of a poll, unless that Thursday is a holiday, as defined by the Interpretation Act, or is declared to be 
a holiday by law and, in that case, the day fixed for the poll shall be Friday of the same week. 


6. Section 12 of the said Act is amended by adding thereto the following subsection: 


(la) The returning officer shall consult with the returning officer of each federal electoral district that is contained 
or partly contained within the electoral district before considering any changes to polling division boundaries. 


7. Section 15 of the said Act is repealed and the following substituted therefor: 


15.-(1) In an electoral district in which an election to the Assembly is to be held, every person is entitled to 
vote who, on the general polling day, 


(a) 


(e) 


has attained eighteen years of age; 

is a Canadian citizen; 

has resided in Ontario for the six months next preceding polling day; 
resides in the electoral district; and 


is not disqualified under this Act or otherwise prohibited by law from voting. 


(2) In order to receive a ballot and vote, an elector’s name must appear in the list of electors or on a certificate 
to vote or have been lawfully added under section 51. 


(3) For the purposes of this section, a statutory declaration by a person claiming to be entitled to vote is prima 
facie proof of the facts declared to. 


8.-(1) Subsection 17(1) of the said Act is repealed and the following substituted therefor: 


(1) An elector who has reason to believe that he or she will be unable to vote at the advance poll or on polling 
day may apply in writing to vote by proxy and appoint some other elector in the electoral district to vote for him 
or her at the election. 


(2) Subsection 17(4) of the said Act is repealed and the following substituted therefor: 
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(4) A person appointed as a proxy shall, on any day before polling day, present the application to vote by proxy Presentation 
and the appointment in the prescribed form to the returning officer or a revision assistant of the electoral district. °f application 


9. Subsections 18(2), (3) and (4) of the said Act are repealed and the following substituted therefor: 
(2) In this section, ‘“‘person entitled to nominate enumerators’’ means, Definition 


(a) the person who apparently will be the candidate at the election of the registered party of the government 
of the day; 


(b) the person who apparently will be the candidate at the election of a different political interest, the candidate 
for which, at the next preceding provincial election, received the highest number of votes or the next 
highest number of votes, as the case may be. 


(3) By the seventh day before the enumeration is to begin, the persons entitled to nominate enumerators may Nomination of 
inform the returning officer of the number of enumerators they intend to nominate and of any polling divisions °u™ertors 
for which they do not intend to nominate an enumerator. 


(4) After the issue of the writ and by the fifth day before the enumeration is to begin, the persons entitled to Nomination 
nominate enumerators may furnish the returning officer with lists of nominations of enumerators in each polling ‘iss 
division. 

(4a) The returning officer shall select and appoint two enumerators for each polling division, one from each Selection of 
list furnished under subsection (4), and with the approval of the Chief Election Officer may select persons at least °™umerators 


sixteen years of age. 


(4b) The returning officer shall not select a person to be an enumerator if the returning officer believes that Rejection 
the person will be unable to complete the work of an enumerator. 


(4c) If a person entitled to nominate enumerators fails to comply with subsection (3) or (4), fails to nominate Deficiency 
a sufficient number of enumerators or nominates a person who the returning officer rejects under subsection (4b), 
the returning officer shall select and appoint enumerators to make up any deficiency in the number of enumerators 
for any polling division in the electoral district. 

(4d) When acting under subsection (4c), the returning officer may use any method the returning officer considers Idem 
appropriate in selecting enumerators but the returning officer shall as far as possible ensure that the enumerators 
for each polling division represent different political interests. 

10.-(1) Clause 19(3)(a) of the said Act is repealed. 

(2) Clause 19(3)(b) of the said Act is repealed and the following substituted therefor: 


(b) one copy to be retained in the returning office where it shall be made available for inspection by any 
person at any time during the normal hours of the office. 


(3) Clause 19(3)(e) of the said Act is repealed and the following substituted therefor: 
(e) a notice of enumeration, including the poll location, to be sent to each elector. 
(4) Subsections 19(4) to (8) of the said Act are repealed. 


11.-(1) Subsection 20(1) of the said Act is amended by striking out ‘‘fourteenth”’ in the first line and inserting 
in lieu thereof ‘‘sixteenth’’. 
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(2) Subsection 20(2) of the said Act is amended by inserting before ‘‘along’’ in the fifth line ‘‘signed by 
the complainant’’. 


12. Subsection 21(3) of the said Act is repealed and the following substituted therefor: 
(3) Any person who has knowledge of the fact that a particular area or section or that a building containing 
multiple dwelling units has been missed by the enumerators may notify the returning officer, who shall cause a 


pair of revising agents to visit the area, section or building that was missed. 


13. Subsection 22(3) of the said Act, as enacted by the Statutes of Ontario, 1986, chapter 64, section 13, 
is repealed and the following substituted therefor: 


(3) An elector who does not have a fixed address in Ontario shall not be added to the list unless the application 
is supported by the elector’s statutory declaration substantiating the elector’s identity and qualifications as an elector. 


14. Section 23 of the said Act is amended by adding thereto the following subsection: 


(la) An elector acting on behalf of another under subsection (1) may do so for the elector’s child, grandchild, 
brother, sister, parent, grandparent or spouse but may act for only one additional person, and a person who is 
not an elector may act for only one elector. 


15. Section 24 of the said Act is amended by adding thereto the following subsection: 


(2a) An elector acting on behalf of another under subsection (1) or (2) may do so for the elector’s.child, grandchild, 
brother, sister, parent, grandparent or spouse but may act for only one additional person, and a person who is 
not an elector may act for only one elector. 


16. Section 26 of the said Act is repealed and the following substituted therefor: 
26.-(1) Every person is qualified to be a candidate who, at the time of signing the consent to nomination, 
(a) is of voting age; 
(b) is a Canadian citizen; 
(c) has resided in Ontario for six months next preceding polling day; and 
(d) is not disqualified by the Legislative Assembly Act or by any other Act. 


(2) No person who has been engaged as a returning officer, election clerk, enumerator or revision assistant 
at the revision of any list of electors to be used at the election, is eligible as a candidate. 


(3) A candidate may undertake any of the duties that the candidate’s scrutineer might have undertaken if appointed, 
or may assist the candidate’s scrutineer in the performance of such duties, and may be present at any place at 
which the scrutineer may attend in pursuance of this Act. 


17.-() Subsection 27(5) of the said Act is amended by inserting after ‘“cheque’’ in the first line ‘‘or money 
order”’. 


(2) Section 27 of the said Act, as amended by the Statutes of Ontario, 1986, chapter 33, section 59, is further 
amended by adding thereto the following subsections: 


(9a) Where the candidate, with his or her consent, has received the endorsement of a registered political 
party, the nomination paper shall be accompanied by a statement certifying that the candidate has been endorsed 
by the party. 
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(9b) The statement referred to in subsection (9a) must be signed by the party leader as registered under clause 
10(3)(c) of the Election Finances Act, 1986 or by his or her agent. 


(9c) The statement referred to in subsection (9a) is valid when signed by the agent of a party leader, only if 
a statement signed by the leader certifying the person’s appointment as agent has been filed with the Chief Election 
Officer before the close of the enumeration period. 


(9d) A registered party may endorse only one candidate in each electoral district, and a candidate not endorsed 
by a registered party shall be considered as an independent candidate for the purpose of showing political affiliation 
on the ballot. 


(3) Subsection 27(10) of the said Act is amended by striking out ‘‘seven’’ in the second line and inserting 
in lieu thereof ‘‘ten’’. 


18. Section 34 of the said Act is amended by adding thereto the following subsection: 


(7) The political affiliation of each candidate in respect of whom a statement certifying endorsement by a registered 
political party is received under subsection 27(9a), or the word “Independent” where a candidate has not been 
endorsed by a registered party, shall be set out under the name of the candidate. 


19.-(1) Subsections 39(1), (2) and (3) of the said Act are repealed and the following substituted therefor: 


(1) By the tenth day before polling day, names of electors in the electoral district who are not candidates may 
be furnished to the returning officer, 


(a) as potential deputy returning officers in specific polling divisions, by the candidate of the registered 
party of the government of the day; and 

(b) as potential poll clerks in specific polling divisions, by the candidate of a different political interest, 

the candidate for which at the next preceding provincial election received the highest number of votes 

or the next highest number of votes, as the case may be. 


(2) From the lists furnished under subsection (1), the returning officer shall select and appoint a deputy returning 
officer and a poll clerk for each polling place so that they represent two different political interests. 


(3) The returning officer shall not select a person to be a deputy returning officer or poll clerk if the returning 
officer believes that the person will be unable to satisfactorily perform the duties of a poll official. 


(3a) If a person entitled to make a nomination under subsection (1) fails to do so or advises the returning officer 
that no nomination will be made for a specific polling division or if a person nominates a person who the returning 
officer rejects under subsection (3), the returning officer shall select and appoint such poll officials as are desirable. 

(2) Section 39 of the said Act is amended by adding thereto the following subsections: 

(8) At least two days before polling day, the returning officer shall post in the returning office a list containing 
the name and address of the deputy returning officer and the poll clerk appointed for each polling division as 
of that time. 

(9) Any person may inspect the list posted under subsection (8) at any time during normal office hours. 


20. Subsection 44(1) of the said Act is repealed and the following substituted therefor: 


(1) For the purpose of receiving the votes of electors who wish to vote at an advance poll in the electoral district 
for which their names appear on the polling list or on certificates to vote, advance polls shall be open, 
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(a) inan office of the returning officer, provided that the ballots have been printed, on the 14th , 13th, 12th, 
10th, 9th, 8th, 7th, 6th and 5th day preceding polling day; and 


(b) at designated other locations on the 12th, 7th and Sth day immediately preceding polling day. 
21. Section 47 of the said Act is amended by adding thereto the following subsection: 


Affidavit (7) Where an elector is specially requested so to do by the deputy returning officer, the elector shall make an affidavit, 
in the prescribed form, before the deputy returning officer, instead of taking the prescribed oath and, if the elector 
refuses to make the affidavit, the elector forfeits the right to vote. 


22. Section 51 of the said Act is repealed and the following substituted therefor: 
ADDITION ON POLLING DAY 


Where electors  51.-(1) On polling day, an elector whose name was omitted from the list may apply to the deputy returning officer 
name omitted tg have his or her name added to the list. 


Proof of (2) An elector applying under subsection (1) shall, 
identity 


(a) make an affidavit of eligibility in the prescribed form; and 


(b) produce documentary evidence of the elector’s identity and residence. 


Addition to (3) Upon being satisfied as to the applicant’s identity, residence, and eligibility to vote, the deputy returning officer 
fh shall cause the applicant’s name to be added to the polling list and entered in the poll record with the words “‘added, 
affidavit” written thereafter. 


Right to vote (4) An applicant whose application is granted by the deputy returning officer is entitled to vote. 
Non- (5) This section does not apply at advance polls. 
application 


23. Section 73 of the said Act is repealed and the following substituted therefor: 


Supervisionof  73.-(1) The judge shall supervise the recount of the ballots and shall verify or correct the statements of the poll where 
zecouns necessary. 


Where ballots - (2) No word, letter or mark written or made or omitted to be written or made by the deputy returning officer on 


ey a ballot or a ballot envelope warrants the rejection of any ballot in the recount. 


24. Section 85 of the said Act is amended by adding thereto the following subsection: 


Exception (2a) Subsection (2) does not prohibit the Chief Election Officer or any person authorized by the Chief Election 
Officer from inspecting ballots for the purpose of investigating a possible contravention of this Act. 


25. Section 88 of the said Act is repealed and the following substituted therefor: 


Report to 88.-(1) The Chief Election Officer may report at any time to the Assembly through the Speaker, 
Speaker 


(a) on whether or not, in the opinion of the Chief Election Officer, the conduct of an election was free of offences 
and corrupt practices; 


(b) on any matter that has arisen in connection with the administration of this Act that, in the opinion of the Chief 
Election Officer, should be brought to the attention of the Assembly; and 
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(c) on any amendments that are, in the opinion of the Chief Election Officer, desirable for the better 
administration of this Act or any related Act. 


(2) The Chief Election Officer shall make a report on the matters set out in clauses (1)(a), (b) and (c) within 
nine months after a general election. 


(3) The Speaker shall lay a report made under subsection (1) or (2) before the Assembly if it is in session or, 
if not, not later than the tenth day of the next session. 


(4) A report tabled under subsection (3) stands referred to the Standing Committee on the Legislative Assembly, 
unless the Assembly orders it referred to some other committee. 


(5) A committee to which a report is referred under subsection (4) shall consider the report and make its report 
thereon within nine months of the referral unless the Assembly orders that the report be made in some other period 
of time. 


26. The said Act is amended by adding thereto the following section: 

94a. Every person who knowingly procures for publication, causes to be published or consents to the publication 
of any sign, leaflet, advertisement or other form of campaign literature using the name of a registered party to 
falsely claim, for the purpose of misleading electors, that a candidate has been endorsed by that registered party 
is guilty of a corrupt practice and is liable to a fine of not more than $5,000. 

27. Section 97 of the said Act is repealed and the following substituted therefor: 

97.-(1) A person convicted of a corrupt practice or an offence relating to an election is ineligible to stand as 
a candidate at any election for eight years following the date of the official return for the election to which the 
conviction relates. 

(2) A person convicted of a corrupt practice is ineligible to hold any office at the nomination of the Crown 
or the Lieutenant Governor in Council for eight years following the date of the official return for the election 
to which the conviction relates. 

(3) If, when a person is convicted of a corrupt practice or an offence relating to an election, the presiding judge 
finds that the act constituting in law a corrupt practice or an offence was committed without corrupt intent, the 
person is not subject to the penalties and disabilities provided by subsections (1) and (2). 


28. This Act comes into force on the day it receives Royal Assent. 


29. The short title of this Act is the Elections Amendment Act, 1989. 
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